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continued on page 13

JUDGE MENTALITY
Check The Math In Default Judgments
  by Judge Alex R. Hernandez, Calhoun County Court at Law

In uncontested cases, where 
defendant fails to answer, 
plaintiff attorneys invariably 

ask for default judgment but fail 
to request a setting. An original 
petition will be accompanied by 
a Request for Admissions, which 
remains unanswered. Alleging 
liquidated damages the plaintiff 
attorneys expect judgment on 
damages “deemed admitted.” All 
without as much as a docket call.

TRCP 241 deals with default 
judgment when damages are 
liquidated. The liquidated damages 
c a s e s 
appearing in 
my court are, 
e.g., the sworn 
a c c o u n t s , 
the credit 
card cases 
and the like. 
This article 
will discuss TRCP 241 in default 
judgments.

Two salient issues have come up 
lately in my court with respect to 
default judgments. The first issue is 
whether the court should place the 
case on a docket at all. Does TRCP 
241 allow the court to sign a default 
judgment without placing the matter 
on the docket? The second issue is 
whether an unanswered request for 
admissions is sufficient evidence for 
purposes of assessing damages when 
these admissions are conclusory in 
nature.

Courts have agreed that TRCP 
241 does not call for a hearing 
on damages. TRCP 241 speaks of 
what the court must do after default 

judgment: “the court must assess 
damages.” On the other hand, its 
counterpart, TRCP 243, requires 
a hearing on damages in cases of 
unliquidated damages.

However, the fact that no hearing 
is required with respect to damages 
does not mean that the case should 
not be placed on the docket for 
an initial default judgment on the 
matter of liability or breach. TRCP 
241 provides that “when a judgment 
by default is rendered...the court 
must assess damages.” It is only 
after a default judgment is rendered 

that a court must assess damages. 
Default judgment with respect to 
liability must be distinguished from 
default judgment with respect to 
damages.

The first issue, whether the court 
should place the case on the docket, 
is addressed by TRCP 238. TRCP 
238, in pertinent part, provides that 
“On the appearance day... and at 
the hour named in the citation...the 
court or clerk in open court shall 
call, in their order, all the cases 
on the docket in which such day is 
appearance day or...any case shall 
be so called on the request of the 
plaintiff’s attorney.” Therefore, when 
plaintiff’s attorney writes the clerk 
asking that the judge enter a default 

judgment, the court should instruct 
the clerk to set the matter on the 
next available docket; to keep things 
manageable, this can be placed on a 
submission docket.

Default judgment can be entered 
as to liability based simply upon 
the unanswered petition, since the 
allegations contained in the petition 
are considered true. The court can 
assess damages thereafter by looking 
at the pleadings and the evidence 
in the file. Evidence will normally 
consist of the petition, affidavits, 
and/or the unanswered Request for 

Admissions.
The second 

issue raised 
above is 
whether an 
u n a n s w e r e d 
request for 
admissions will 

be sufficient to establish damages 
when the admissions are conclusory. 
A request for admissions will ask that 
the defendant admit that defendant is 
in breach and that defendant owes a 
certain dollar amount. For example, 
the request will ask for an admission 
that $25,000 is the damages. Can the 
court enter judgment based upon an 
unanswered request for admissions 
which, by law, is deemed as true? The 
logic, of course, is that following an 
unanswered request for admissions 
the damages are no longer in dispute. 
Yet, if there is simply nothing more 
than a conclusion, it is not sufficient 
to support a judgment.

The courts have consistently 
held that conclusory affidavits are 
insufficient to support a default 

 "Alleging liquidated damages the plaintiff 
attorneys expect judgment on damages 

'deemed admitted.' All without as 
much as a docket call."

                                           -Hon. Alex Hernandez
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On May 12, 2006, the 2005-06 Nominations Committee chaired by the Honorable Dean 
Rucker, slated the following judges for nomination for the 2006-07 Judicial Section Board 
of Directors and the Texas Center for the Judiciary Board of Directors.

JUDICIAL SECTION BOARD OF DIRECTORS
Chair:  Hon. Barbara L. Walther
51st District Court, San Angelo

Chair-Elect:  Hon. Brian Quinn
7th Court of Appeals, Amarillo

Secretary-Treasurer:  Appointed by Chair

Place 1:  Hon. George Hanks
1st Court of Appeals, Houston

Place 5:  Hon. Migdalia Lopez
197th District Court, Brownsville

Place 8:  Hon. Penny Roberts
County Court at Law #2, San Angelo

Place 8:  Hon. Hal Gaither
Senior District Judge, Quinlan

TEXAS CENTER FOR THE JUDICIARY 
BOARD OF DIRECTORS
Chair:  Hon. Barbara L. Walther
51st District Court, San Angelo

Chair-Elect:  Hon. Brian Quinn
7th Court of Appeals, Amarillo

Secretary-Treasurer:  Appointed by Chair

Place 4:  Hon. Jeff Brown
30th District Court, Houston

Place 5:  Hon. Ralph Strother
19th District Court, Waco

Place 7:  Hon. Lee Hamilton
104th District Court, Abilene

If you are interested in serving on any committees during the 2006-07 term, please 
contact Hon. Barbara L. Walther at 325-659-6569 or Mari Kay Bickett at 512-482-8986 or 
mkbickett@yourhonor.com.

2006-07 Leadership Nominations

JUDICIAL SECTION 
COMMITTEES

JUDICIAL SECTION 
COMMITTEES

JUDICIAL SECTION 

Legislative (Appellate, 
Criminal Justice, Trial Judges)

Bylaws
Conference Fund

Ethics
Juvenile Justice
Nominations
Resolutions

Site Selection
Website

TEXAS CENTER FOR 
THE JUDICIARY 
COMMITTEES

Appellate Education Fund
Awards
Budget
Bylaws

Capital Cases Bench Book
Curriculum
Fundraising

Judicial Bench Book
Long Range Planning

Nominations
Scholarships
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play a gatekeeping role in the lives 
of foster youth.  No child enters or 
leaves foster care without a judge’s 
approval.  Courts decide whether 
children should remain in foster care 
or can safely return home; where they 
will live while in foster care; whether 
they will see their siblings and other 
family members while in care; and 
when and how they will leave the when and how they will leave the 
system.  These decisions profoundly 
impact the lives of foster children 
and their families. 

But Texas judges 
dedicated to improving 
the lives of children in 
foster care face many 
hurdles.  According to 
a report by the national, 
nonpartisan Pew 

Commission 
on Children 
in Foster 
Care, courts lack 
sufficient tools, 
information, and 
support to ensure that 
children transition 
quickly from foster 
care to safe, permanent 

homes.   
As outlined by the national As outlined by the national 

call-to-action plan, Texas can 
strengthen its courts and foster care 
system by:  

•  Fostering collaboration; 
•  Providing judicial leadership; 
•  Improving legal representation 

of both children and parents; and 
•  Creating case management and 

tracking systems. 
We as judges need to make 

sure courts and child-protection 
professionals are on the same page, 
figuratively and literally, in assessing 
whether abusive or neglectful parents 
are in fact straightening out their 

Supreme Court Task Force on Child 
Protection Case Management and Reporting

      By Justice Harriet O’Neill, Texas Supreme Court

Every year, Child Protective 
Services removes more than 
11,000 abused or neglected 

Texas children from their homes.  
These kids then face what seems to 
them a lifetime in foster care —9 
months, 18 months, even 36 months 
or more—waiting for a permanent 
home.  Many spend their entire 
childhood in the system, aging out childhood in the system, aging out 
when they turn 18.  when they turn 18.  

Foster children are usually placed Foster children are usually placed 
in multiple homes during their stay in multiple homes during their stay 
in the system.  The lucky  ones will in the system.  The lucky  ones will 
move only twice while they are in move only twice while they are in 
foster care.  Those who are not so foster care.  Those who are not so 
lucky might move five to lucky might move five to t e n 
times.

While foster While foster 
care can be a 
lifesaver for 
many vulnerable 
children, for others 
the consequences 
of growing up 
knowing only 
the instability of the instability of 
a transient home can a transient home can 
be devastating.  Recent be devastating.  Recent 
studies demonstrate studies demonstrate 
that youth raised in foster that youth raised in foster 
care fare dramatically worse in care fare dramatically worse in 
education, economic stability, 
physical and mental health, and 
social “connectedness” than 
peers with the greater stability of 
permanent families.  

Texas judges are committed to 
improving our foster care system.  
Recently, I worked with a Texas 
team of judges and child-welfare 
professionals who joined the National 
Center for State Courts in releasing 
a “Call to Action”—advocating 
a comprehensive approach to 
strengthening court oversight.      

And oversight is critical.  Courts 

lives.  If they aren’t, transitioning 
the children to a stable family able to 
assure a safe and loving home should 
not be needlessly delayed.   

Right now, Texas has no statewide 
system that monitors the legal status 
of these serious cases.  That is why 
the Texas Supreme Court recently 

appointed a special task force 
to develop a unified to develop a unified 
system of managing system of managing 

and tracking 
child-protection 
cases.  Such a 

system will help 
stretch limited 
child-protection 
resources and 

keep the more than 
28,000 kids who live 28,000 kids who live 

in foster care in Texas in foster care in Texas 
from falling through the from falling through the 

cracks.  
Congress understands the very Congress understands the very 

important role of state courts and important role of state courts and 
recently authorized more than $100 recently authorized more than $100 
million in available grants to state million in available grants to state 
courts to develop best-practices courts to develop best-practices 
measures and to train judges, measures and to train judges, 
attorneys, and other personnel attorneys, and other personnel 
who oversee these specialized who oversee these specialized 
proceedings. 

Texas judges are engaged and out Texas judges are engaged and out 
front on these issues.  With the 
continued backing of both state and 
federal legislators, I am confident 
that we can continue to improve 
our foster-care system.  We owe our 
children nothing less.

ABOUT THE AUTHOR
Harriet O’Neill is a Justice of 

the Texas Supreme Court and 
Liaison to the Supreme Court Task 
Force on Foster Care.  You can 
find the “National Call to Action” at 
www.ncsconline.org.
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MAKING NEWS
Honors & achievements of Texas Judges

Judge Russell Austin of Harris 
County Probate Court No.1 was 
awarded the Adjunct Professor 
Excellence Award for the academic 
years 2005-2006 by the South 
Texas College of Law Student Bar 
Association.    He has received this 
honor twice before for the academic 
years 2001-2002 and 2003-2004. 

State Bar of Texas President Eduardo Rodriguez awarded 147 Texas judges a Presidential Commendation 
for leadership in improving justice in Texas and for being among the first judges in the state who have met 
the standards of certification of special competence as graduates of the Texas College for Judicial Studies.  The 
Commendations were presented at the State Bar of Texas Annual Meeting held in Austin, June 15th and 16th.   

Hon. Amado Abascal
Hon. George Allen

Hon. Manny Alvarez
Hon. Ernie Armstrong
Hon. Glen Ashworth
Hon. Terry D. Bailey

Hon. Richard Beacom
Hon. Dan Beck

Hon. Bascom Bentley
Hon. H.D. Black
Hon. J.A. Bobo

Hon. Lynn Bradshaw-Hull
Hon. Jan Breland

Hon. Wayne Bridewell
Hon. Robert Brotherton
Hon. Gerald M. Brown

Hon. Lisa G. Burkhalter
Hon. Burt Carnes
Hon. Brent Carr
Hon. Joe Carroll

Hon. Charles Carver
Hon. Charles Chapman

Hon. Alfredo Chavez
Hon. J. Blair Cherry

Hon. Robert Cheshire
Hon. Martin Chiuminatto

Hon. Jim Crouch
Hon. Thomas Culver
Hon. John Paul Davis

Hon. Paul Davis
Hon. Kenneth DeHart
Hon. Diane DeVasto

Hon. Charles G. Dibrell
Hon. John Donovan
Hon. Brady Elliott
Hon. Stephen Ellis

Hon. Steven R. Emmert

Hon. Elma Salinas Ender
Hon. Drue Farmer

Hon. Wilford Flowers
Hon. Wanda Fowler

Hon. Molly M. Francis
Hon. Robert Francis

Hon. Tom Fuller
Hon. Patrick Garcia
Hon. David Garner

Hon. Alejandro Gonzalez
Hon. Julie Gonzalez

Hon. Sergio J. Gonzalez
Hon. Brenda G. Green

Hon. Guy Griffin
Hon. Ray F. Grisham
Hon. Buddie Hahn

Hon. Mackey K. Hancock
Hon. Catharina Haynes
Hon. Ricardo Herrera

Hon. Federico Hinojosa
Hon. Jess Holloway
Hon. Darrell Hyatt
Hon. June Jackson

Hon. Edward Jarrett
Hon. Faith Johnson
Hon. Joel Johnson

Hon. Guilford Jones
Hon. Joseph Patrick Kelly
Hon. Brenda P. Kennedy

Hon. Robert J. Kern
Hon. Alvin Khoury
Hon. H. Felix Klein

Hon. Andrew J. Kupper
Hon. M. Sue Kurita

Hon. Paula Lanehart
Hon. J. D. Langley
Hon. Jim D. Lovett

Hon. Susan Lowery
Hon. Alan Mayfield

Hon. Lamar McCorkle
Hon. Delwin McGee

Hon. F.B. “Bob” McGregor
Hon. Walter McMeans
Hon. Samuel Medina
Hon. James Mehaffy

Hon. Jack Miller
Hon. John Miller

Hon. Andy Mireles
Hon. Mike Mitchell

Hon. Sally Montgomery
Hon. Kelly G. Moore
Hon. Robert Moore
Hon. Alvino Morales

Hon. Rick Morris
Hon. Robert Newsom
Hon. Gladys Oakley

Hon. Kathleen Olivares
Hon. Lauren Parish
Hon. Quay F. Parker

Hon. Bob Parks
Hon. Jay Patterson

Hon. Juanita Pavlick
Hon. Sam Paxson

Hon. Mickey Pennington
Hon. Bob Perkins

Hon. Michael A. Peters
Hon. Stephen Phillips
Hon. Penny Roberts
Hon. Jack Robison

Hon. Nelda Rodriguez
Hon. Randall Lee Rogers

Hon. Barbara Rollins
Hon. Mary Roman
Hon. Dean Rucker

Hon. Robin Sage
Hon. Marisela Saldana
Hon. Wayne F. Salvant
Hon. Charles Sandoval

Hon. Stella Saxon
Hon. Steve Shipp

Hon. Milton Gunn Shuffield
Hon. Carol M. Siebman

Hon. Amy Smith
Hon. Earl Stover

Hon. Ralph Strother
Hon. Bonnie Sudderth

Hon. Ralph Taite
Hon. Carter Tarrance

Hon. Don Taylor
Hon. Roger Towery

Hon. Harold Towslee
Hon. Martha Trudo

Hon. Bradley Underwood
Hon. Raul Vasquez

Hon. Rose Vela
Hon. Norma Venso

Hon. Larry Wagenbach
Hon. Barbara L. Walther

Hon. Janice Warder
Hon. Doug Warne
Hon. Lee Waters

Hon. Michael Welborn
Hon. Bill C. White

Hon. Nathan E. White
Hon. Darlene Whitten
Hon. Carroll Wilborn

Hon. G. Benton Woodward
Hon. James T. Worthen
Hon. L. Everett Young

Judges who received a Presidential Commendation are:

Judge Laura A. Weiser, Chair of 
the Texas Center for the Judiciary 
Board of Directors, has appointed 
Hon. Dori C. Garza, Justice of 
the 13th Court of Appeals, to the 
Texas Center Board.  Justice Garza 
succeeds Hon. Diane DeVasto 
in Place 2 and will serve for the 
remainder of the term.  

Judge Patricia A. Macias, 
Presiding Judge of the 388th 
Family District Court in El Paso, 
Texas, was elected Vice President 
of the National Council of Juvenile 
and Family Court Judges during 
the organization’s 69th Annual 
Conference held July 16-19, 2006 
in Milwaukee, Wis.
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NAWJ to Meet at Judicial Section
Annual Conference

The Texas Chapter of the 
National Association of 
Women Judges will hold its 

annual dinner at the Judicial Section 
Annual Conference in Houston on 
Monday, September 11, 2006.  All 
judges are invited—women judges, 
men who support women 
judges, spouses and other 
guests.  The dinner will be 
held in the Royal Suite of 
the Westin Galleria on the 
24th floor overlooking the 
city.      

The guest speaker will 
be The Honorable Vanessa 
Ruiz, President of the 
National Association of 
Women Judges.  Judge Ruiz 
sits on the Court of Appeals 
for the District of Columbia.  
She is a celebrated speaker 
both in the United State 
and in her native home of Puerto 
Rico.  Judge Ruiz recently led a 
delegation of thirty-eight members of 
NAWJ members to the International 
Association of Women Judges 
Conference in Sydney, Australia.  
Judge Marisela Saldana, County 
Court at Law #3 in Corpus Christi, 
and Justice Bea Ann Smith of the 
Third District Court of Appeals in 
Austin were among those attending.  

 Judge Ruiz will address issues 
concerning the independence of 
the judiciary at home and abroad.  
She will also discuss the highlights 
of NAWJ’s programming this year, 
including the first NAWJ conference 
ever held in Texas, which presented 
an impressive program of judicial 
education in Houston in October 

2005.  That was followed by the highly 
successful Gala honoring Justice 
Sandra Day O’Connor held at the 
National Museum of Women and the 
Arts in Washington, D.C. in March,  
and the first meeting between the 
Congressional Caucus for Women’s 

Issues and women Chief Justices, 
Chief Judges and other prominent 
members of the judiciary to be held 
this summer in Washington, D.C.  
Judge Ruiz will also invite the Texas 
judges to sign up for the 2006 NAWJ 
Conference to be held October 4-8, 
2006 in Las Vegas, a very popular

venue that draws many members.  
Another highlight of the year in 

Texas was the Color of Justice program 
sponsored by NAWJ at the University 
of Texas Law School. In April twenty 
high school students heard Chief 
Justice Wallace Jefferson, Judge 

Fortunado Benavides and 
other distinguished judges, 
lawyers, and professors 
urge them to consider a 
career as a lawyer and as a 
judge.  An Access to Justice 
Scholarship was presented 
to second year law student 
Ciara Williams.  

The NAWJ-TX dinner is 
a welcome opportunity for 
women judges and their 
friends to visit in a relaxed 
setting for a reception and 
dinner at the annual judicial 
conference. You may sign 
up by checking the dinner 

on the conference registration form, 
or by sending a check for $65 to the 
Texas Center for the Judiciary.  A 
limited number of walk-up places 
will be available when you register 
at the conference.  Please make 
your plans to join us and bring 
a friend!

Judge Marisela Saldana, Corpus Christi, and NAWJ President Vanessa 
Ruiz attended the International Women Judges Conference in Sydney, 
Australia.  Judge Ruiz will speak at the NAWJ-Tx dinner in Houston, 
Monday, September 11, 2006.  

DOES THE TEXAS CENTER FOR THE JUDICIARY 
HAVE  YOUR CURRENT E-MAIL ADDRESS?

The Texas Center frequently sends out important information via 
e-mail.  To ensure you receive this information in a timely 

manner, please keep you e-mail current with us.  
To submit or update your e-mail address, please contact Michele 

Mund, Registrar, at (512) 482-8986 or michelem@yourhonor.com.  
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Texas College for Judicial Studies
Class of 2006 graduates

The third graduating class of 
The Texas College for Judicial 
Studies celebrated their 

achievement during the College held 
April 24-28 at the Austin Marriott at 
the Capitol in Austin.

The Texas College for Judicial 
Studies is a multi-year program 
curriculum designed to provide 
advanced educational opportunities 
to judges who desire to improve 
their adjudication skills and 
acquire more knowledge in their 
jurisdictional specialization. The 
Texas Center for the Judiciary's 
Curriculum Committee developed 
the College curriculum. 

This year's conference featured 
a two-and-a-half-day core education 
program.  Sessions covered topics 
relating to jurisprudence, evidence, 
decision-making, ethics, and time 
management.  The conference 
then featured four, day-and-a-half 
specialty education programs. The 
four specialty curriculums included 
appellate, civil, criminal, and family/
juvenile topics. 

Some of Texas' most respected 
and experienced judges taught 
these classes, along with a diverse 
faculty of attorneys and other well-
informed professionals in various 
fields.

“We developed the Texas 
College for Judicial Studies to allow 
judges to have the opportunity 
to obtain advanced, specialized 
training in their jurisdictional area 
so they can excel on the bench. The 
creation of the College is in keeping 
with our mission statement at the 
Texas Center —Judicial Excellence Texas Center —Judicial Excellence Texas Center —
Through Education,” said Mari Kay 
Bickett, Executive Director of the 
Texas Center for the Judiciary.

Hon. Gladys Oakley
Hon. Lauren Parish

Hon. Stephen Phillips
Hon. Charles Sandoval

Hon. G. Benton Woodward
Hon. Andrew J. Kupper
Hon. Lisa G. Burkhalter

Hon. Raul Vasquez
Hon. Brenda G. Green

CLASS OF 2006
Hon. Alfredo Chavez
Hon. Robert J. Kern

Hon. Robin Sage
Hon. Milton Gunn Shuffield

Hon. L. Everett Young
Hon. Richard Beacom

Hon. Dan Beck
Hon. Charles Chapman
Hon. Robert Cheshire

Hon. Steven R. Emmert

The Judicial Section Resolutions 
Committee will meet in conjunction 
with the Judicial Section Annual 
Conference in September.

As stipulated in the Judicial 
Section bylaws, resolutions must 
be submitted to the chair of the 
Resolutions Committee no later 
than 20 days prior to the date set for 
the annual meeting.  Therefore, the 
deadline for submitting resolutions 
is Tuesday, August 22, 2006.  
Submit resolutions to: Honorable 
Carter T. Schildknecht, Resolutions 
Committee Chair, 106th District 
Court, P.O. Box 1268, Lamesa, TX 

79331 or fax to 806-872-7810.
Proposed bylaw amendments 

should be submitted in writing 
by Tuesday, August 22, 2006 to: 
Honorable Dean Rucker, Bylaws 
Committee Chair, Presiding Judge, 
7th Region, 318th District Court, 
200 W. Wall, Suite 200, Midland 
Texas 79701 or fax 432-688-4924.

Please send copies of any Please send copies of any 
resolutions or proposed bylaw resolutions or proposed bylaw 
amendments to the Texas Center amendments to the Texas Center 
for the Judiciary, 1210 San Antonio, for the Judiciary, 1210 San Antonio, 
Suite 800, Austin, TX 78701 or fax Suite 800, Austin, TX 78701 or fax 
to 512-469-7664.

Resolutions and 
Bylaw Amendments
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TEXAS CENTER RECEIVES 
PRESIDENTIAL CITATION
State Bar of Texas President 

Eduardo Rodriguez presented the 
Texas Center for the Judiciary with 

a Presidential Citation for providing 
outstanding educational opportunities 
to the judges of the State at the State Bar 
of Texas Annual Meeting held in Austin, 
June 15th and 16th.

President Rodriguez noted that 
exceptional recognition was deserved 
for the Texas Center’s leadership in 
increasing the specialized competence 
of Texas judges through establishing 
standards of certification in the fields 
of Appellate, Civil, Criminal, Family, 
Juvenile, and General Jurisdiction 
through the Texas College for Judicial 
Studies. 

The Texas College for Judicial Studies 
is a multi-year program curriculum 
designed to provide advanced 
educational opportunities to judges who 
desire to improve their adjudication 
skills and acquire more knowledge 
in their jurisdictional specialization.  
The Texas Center for the Judiciary, 
an Austin-based non-profit judicial 
education group, developed the College 
curriculum.  Judges who currently serve 
on the bench of a Texas county court 

at law, district, or appellate court with 
four years of judicial experience were 
invited to apply for admission to the 
College.

“We are honored to receive this 
recognition from President Rodriguez 
and the State Bar of Texas,” said Mari Kay 
Bickett, Executive Director of the Texas 
Center for the Judiciary.  “We developed 

the Texas College for Judicial Studies to 
allow judges to have the opportunity to 
obtain advanced, specialized training 
in their jurisdictional area so they can 
excel on the bench.  The creation of the 
College is in keeping with our mission 
statement at the Texas Center — Judicial 
Excellence Through Education.” 

From Left: Ms. Mari Kay Bickett, Hon. Laura A. Weiser, President Eduardo 
Rodriguez, and Hon. Lamar McCorkle.

BOOGIE 
ON THE BAYOU!

Dinner & Dance
2006 JUDICIAL SECTION 
ANNUAL CONFERENCE

Westin Galleria, Houston
September 10 -13, 2006September 10 -13, 2006

Come boogie the night away down Come boogie the night away down 
on the bayou!  Live music will be on the bayou!  Live music will be 

provided by Texas law-rockers, DBI.provided by Texas law-rockers, DBI.
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SURVEY OF TEXAS JUDGES WHO 
HEAR MISDEMEANOR DWI CASES 

By David Hodges, Judicial Resource Liaison

continued on next page

The Texas Center for the Judiciary 
has received a three year grant 
from TxDOT to increase the 

effectiveness of DWI adjudication 
in Texas through improved training, 
technical assistance, and support for 
judges who preside over impaired 
driving cases.  Pursuant to the grant, a 
new staff position at the Texas Center 
was created and Judge David L. Hodges 
was selected to serve as the Texas 
Judicial Resource Liaison. One of the 
grant goals was to survey judges who 
hear DWI cases to determine how DWI 
cases are being handled across the 
State.   

The surveys were sent to 223 judges, 
geographically dispersed throughout 
the State, from both rural and urban 
areas, with a widely varying caseload.  
Responses were received from judges 
who had from five months to twenty 
years on the bench and who disposed 
of from fifty to 1800 cases per year.  
Needless to say, this survey does 
not have the requisites of a standard 
statistical sample and some answers are 
more anecdotal than empirical (based on 
a judge’s experience and observations).  
Keeping that caveat in mind, on average, 
the judge hearing misdemeanor DWI 
cases had seven years on the bench and 
disposed of 440 cases per year.   

This article outlines some of the 
parameters of DWI cases Texas judges 
are currently hearing and reflects 
judicial attitudes toward and use of 
sentencing, sanctions, treatment, license 
suspensions and provisional licenses, 
and breath interlock devices.  

The average judicial DWI docket 
is comprised of 85% first time DWI 
offenders and 15% repeat offenders.   
Ninety percent first time DWI offenders 
received a probated sentence while 
seventy-five percent repeat DWI 
offenders received probation.  Please 
see Table I: Summary of Case Mix and 
Sentence Responses above.

The average negotiated plea for first 
offenders accepting probation was 120 
days, probated for eighteen months, with 
a $400 fine.   The average negotiated 
jail plea for first offenders was fifty days 
and costs.  It is interesting to note that 
the lowest negotiated plea was sixty 
days in jail probated for twelve months 
with a $100 fine and the highest was 
180 days in jail probated for twenty-
four months and a $750 fine.  Likewise, 
the lowest negotiated jail plea for first 
offenders was three days and the highest 
was ninety days.  Please see Table 
II: Summary of Probation Sentence 
Responses above. 

The average negotiated probation plea 
for repeat offenders was 9 months in jail, 
probated for 24 months, with a $750 
fine.  The average negotiated jail plea 
for repeat offenders was 108 days. The 
lowest negotiated probation plea was 
180 days probated for 24 months and 
a $500 fine while the highest was 12 
months in jail probated for 24 months 

TABLE I: SUMMARY OF CASE MIX AND SENTENCE RESPONSES
First Offender Repeat Offender

Defendant
Characteristics 85% 15%

Sentenced to
Probation 90% 75%

Sentenced to Jail 10% 25%

with a $3,000 fine.   Jail sentences 
ranged from 30 to 365 days.   See Table 
III: Summary of Jail Sentence Responses 
- Judges Who Hear Misdemeanor DWI 
Cases on the next page.

Sentencing Incentives:
Judges were questioned about the need 

for additional incentives they would 
like to have available when sentencing 
DWI defendants.  The options presented 
were:

(1) Suspension of all or a portion 
of the “civil penalty” for successful 
completion of probation terms.

(2) Ability to order probation of the 
mandatory driver’s license suspension 
as long as conditions of probation are 
successfully complied with.

(3)  Deferred adjudication of guilt, with 
the provision that, even if successfully 
completed, the offense could be used 
for enhancement for any subsequent 
offenses.

Seventy-five percent of the respondents 
checked one or more of the incentives.  

TABLE II: SUMMARY OF PROBATION SENTENCE RESPONSES
First Offender Repeat Offender

Average Probation 120 day probated for 
18 months with $400 fine

9 months probated for 
24 months with $750 fine

Lowest Probation 60 day probated for 
12 months with $100 fine

6 months probated for 
24 months with $500 fine

Highest Probation 180 day probated for
24 months with $750 fine

12 months probated for
24 months with $3,000 fine
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continued from previous page

Number two was checked most often 
followed by number one, and then 
number three.  All but one of the 
respondents checked number two along 
with either one or three, and 20% 
checked all three.

When questioned about additional 
incentives they would like to have 
available, the judges responded as 
follows:

• affordable/available alcohol and 
substance abuse treatment

• state-sponsored alcohol 
rehabilitation, 30-day inpatient

• treatment other than Alcoholics 
Anonymous

• availability of early release as an 
incentive

• mandatory inpatient treatment if 
two or more DWIs within five years

• deferred adjudication with court 
supervised intensive supervision and 
mandatory jail time

• inpatient treatment for indigents
• deferred adjudication for DWI 

should be available because many 
cases are being reduced or pled to 
some other offense (like obstructing 
a highway); deferred would be better 
since the ramifications for violations 
would be greater and the judge would 
have greater control.
Driver’s License  Issues:

The judges were questioned about 
the perceived effectiveness of driver’s 
license suspensions.  Three out of four 
judges answered this question; their 
most common response was current laws 
are “ineffective.”   

Additional comments are as follows:
• need codification- too confusing
• need to have ability to deny ODL 

for safety (currently can only deny if no 
essential need is shown)

• with the surcharge in place, there is 
no incentive for a person to validly get 
their license back

• sanctions are too severe 
economically

• inability to pay reinstatement fees 
and civil penalties creates a whole new 
class of offenses… my court is swamped 
with DWLI’s

• not effective; most just continue to 
drive and get charged time after time

• ineffective - no public transportation 
and defendants can not afford ODL so 

they drive anyway
• ODL should be made part of the 

criminal case (not a separate civil 
matter) so it can be incorporated into 
the plea agreement and granted when 
defendant is in court

• worthless- possibly the biggest 
waste of judicial resources and total 
waste of effective deterrent ever created 
by a legislative body

With regard to occupational driver’s 
licenses, only 5% of the petitions are 
denied.  When granting an occupational 
driver’s license, 85% percent of the 
judges allow more than the four-hour 
minimum      Most judges reported they 
had established policies but very few 
were reduced to writing.  Stated policies 
are as follows:

• require copy of prior criminal 
history in writing before granting order

• require verification of employment 
in writing

• require written permission from 
employer to drive company vehicle

• require hearing in open court with 
defendant present and sworn testimony 
regarding employment

• require logbook be kept in car with 
copy of order (especially when there are 
no set working hours)

• rarely allow under age 21 to have 
ODL; applicant must be present at 
hearing

All judges reported that they require 
alcohol counseling and ignition interlock 
if required by statute, and some judges 
impose additional requirements such as 
random urinalysis and the maintenance 
of written driving logs to be kept with the 
occupational license or filed monthly 
with the clerk of the court.

DWLI Issues:
The number of Driving With License 

Invalid cases has increased exponentially 
over the past several years. In most 
courts the number of DWLI cases now 
equals or exceeds the number of the 
DWI cases, and in several courts there 
are 50% more DWLI cases than DWI 
cases.  One judge’s response was “too 
many to count!”

A question about the average 
disposition of a DWLI case had the 
widest range of response.  Many 
jurisdictions granted deferred for the 
first offense with a $300 - $500 fine.  
Others simply imposed  three days 
and $100 fine.  Deferred and pretrial 
diversions are used extensively because 
a conviction results in a subsequent 
suspension.  In one jurisdiction, if a 
clearance letter is received from DPS, 
the case is reduced to failure to display 
a valid license.  In those jurisdictions 
where deferred is granted, standard 
probation or jail are the only options for 
any subsequent offenses.

Sanctions:
Judges were asked if any intermediate 

sanctions were being used before or in 
lieu of the filing of a Motion to Revoke.  
Intermediate sanctions being used are: 

• intensive supervision and extension 
of probationary period

• weekend jail time
• extending probationary period
• weekly reporting
• show cause hearings held by Judge 

before Motion is filed
• converting fine and court costs to 

community service
• modification agreed to by 

defendant
• additional jail time as a term of 

probation

TABLE III: SUMMARY OF JAIL SENTENCE RESPONSES
JUDGES WHO HEAR MISDEMEANOR DWI CASES

First Offender Repeat Offender

Average Negotiated 
Jail Plea 50 days + costs 108 days

Lowest Negotiated
 Jail Plea 3 days + costs 30 days

Highest Negotiated
 Jail Plea 90 days + costs 365 days

continued on next page 
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• interlock device
In all but one jurisdiction, revocations 

are disposed of by plea recommendations.  
In most cases the original sentence is 
reduced in exchange for defendant’s 
plea of true, and the average reduction 
is 50%.   

Very few judges reported problems 
regarding the use of breath interlock 
devices. The problems that were 
reported were:

• reliability
• costs too much
• lack of reporting
• too many false readings
• provider cannot say low positive is 

attributed to alcohol consumption
• only have one local provider

Behavior Change Options:
When asked to rank the effectiveness 

of probation, jail time and fines, and 
driver’s license suspension in changing 
behavior, 73% of respondents chose 
probation as the most effective; 20% 
chose jail as most effective; 7% chose 
driver’s license suspension. 

Additional methods used by judges to 
change behavior included:  

• educational programs
• counseling support groups 

(AA,NA)
• job skills training
• mandatory inpatient treatment
• condition of probation order and

appearance bond that defendant may 

not refuse intoxilizer test if stopped by 
law enforcement or probation officer.  

Systemic Change 
Recommendations:

Judges were asked the question:  
“What in your experience is working 
and/or not working with our current 
system of impaired driving statues?”  A 
representative sample of the responses 
follows:

• increase penalty for refusal
• use evidentiary search warrants for 

refusals and draw blood
• consider interlock on all vehicles
• if subsequent offender, impound 

vehicle at arrest and refuse ODL
• civil penalties do not work
• we need intensive treatment options 

and close supervision in the context of 
deferred adjudication

• treat symptoms, not causes
When asked what would help dispose 

of DWI cases more efficiently, the judges 
responded:

• getting offense reports more 
promptly and quicker filing by District 
Attorney

• the state needs more Technical 
Supervisors; my trial scheduling is next 
to impossible

• deferred with mandatory alcohol 
rehabilitation

• deferred with judicial oversight of 
civil penalties

• deferred with mandatory jail time as 
a condition and intensive supervision

When asked how the system could be 
changed to more effectively deal with 
the repeat offender, judges responded:

• we need more DWI courts
• SCRAM and other dependable 

monitoring needs to be more affordable 
or provided by state

• allow misdemeanor courts to handle 
felony DWIs

• take away the right to jury trial on 
sentencing phase

• seize repeat offenders car upon 
arrest, do not charge storage fee

• make second offense a felony (this 
was the most common response)

One of the expressed purposes of the 
survey was to determine the educational 
needs of judges to hear DWI cases.  As 
a result of the survey, DWI-specific 
education will be offered at this year’s 
Criminal Justice Conference (August 
2-4, 2006), and Judicial Section 
Annual Conference (September 10-13, 
2006).  Topics will include the proper 
administration of Standardized Field 
Sobriety Testing (including Horizontal 
Gaze Nystagmus); defense objections 
and cross-examination techniques; 
training specific to the breath interlock 
device, including its proper installation 
and operation, interpreting the written 
reports, and most common methods used 
by defendants who attempt to defeat the 
device.  Our intention is to design the 
training to allow for more discussion 
and less lecture so that we can learn 
from each other and address common 
problems in these areas.

If you have any questions or 
suggestions concerning the survey, 
educational subject matter, or method 
of instruction, please contact:

Judge David L. Hodges
Judicial Resource Liaison

Texas Center for the Judiciary
1210 San Antonio, Suite 800

Austin, TX 78701
512-482-8986
254-840-3291
254-744-1115

dhodges@yourhonor.com

continued from previous page 

Texas’ Newest 
Administrators of Justice
As of July 10, 2006As of July 10, 2006
Hon. William “Bill” P. Smith Hon. William “Bill” P. Smith 
110th District Court110th District Court
Succeeding Hon. John R. HollumsSucceeding Hon. John R. Hollums

Hon. Jerome S. Hennigan Hon. Jerome S. Hennigan 
324th Judicial District Court 324th Judicial District Court 
Succeeding Hon. Brian CarperSucceeding Hon. Brian Carper

Hon. Cara WoodHon. Cara Wood
284th District Court284th District Court
Succeeding Hon. Olen UnderwoodSucceeding Hon. Olen Underwood

Hon. Michael H. Schneider, Jr. Hon. Michael H. Schneider, Jr. 
315th District Court315th District Court
Succeeding Hon. Earl Kent EllisSucceeding Hon. Earl Kent Ellis

Hon. Ruben Gonzales Reyes Hon. Ruben Gonzales Reyes 
72nd Judicial District Court72nd Judicial District Court
Succeeding Hon. J. Blair Cherry, Jr.Succeeding Hon. J. Blair Cherry, Jr.
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judgment. In Freeman v. Leasing 
Associates. Inc., there were two 
lease agreements, one for a car 
and another for machinery, with a 
monthly payment for the lease of 
each. The court, however, received 
a conclusory affidavit essentially 
stating that defendant was in default 
and owed $5,075.

The conclusory affidavit failed 
to provide the day of the breach. 
Applying TRCP 241, Freeman 
frames the issue as follows:  “The 
question presented is whether a claim 
in default judgment is liquidated 
for the purpose of dispensing with 
proof under Rule 241, TEX.R.CIV.P, 
when the amount of damages cannot 
actually be determined from the 
instrument sued upon and the facts 
alleged.” The court, therefore, was 
unable to verify the dollar figure 
claimed for damages. The court in 
Freeman says “The issue is whether 
a seemingly liquidated claim is 
unliquidated for the purposes of 
Rules 241 and 243 when the petition 

alleges insufficient facts.” The court 
must be able to “check upon the 
accuracy of a plaintiff’s claim in a 
default proceeding.” Freeman 503 
S.W.2d 406, 408.

Another related question is whether 
a request for admissions is a “written 
instrument” for purposes of TRCP 
241. I don’t think so. Apparently, 
the “written instrument” must be 
the initial contract entered into by 
defendant and not a pleading in 
litigation. In Hughes v. Jones, 543 
S.W.2d 885, the court held that 
plaintiff’s sworn petition was not 
a “written instrument” required by 
TRCP 241. See McCluskey v. State, 
64 S.W.3d 621. If we follow Hughes 
on this question, an unanswered 
request for admissions cannot be the 
“instrument in writing” for purposes 
of TRCP 241.

CONCLUSION
In liquidated damages cases, 

plaintiff attorneys invariably attach 
a request for admissions to their 
petition and then, failing an answer, 

continued from page 3 request a default judgment without a 
hearing. An unanswered request for 
admissions is deemed true, as is the 
petition. When there is no answer, 
nothing is in dispute. So, why should 
the attorney ask the clerk to set the 
matter on a docket? Why not simply 
ask the clerk to have the judge sign 
a default judgment? Well, because 
TRCP 238 requires that the case be 
called; of course, this can be on the 
submission docket or on a regular 
docket. Failing an answer, the 
court may enter a default judgment.  
Thereafter, TRCP 241 requires 
that the court verify the amounts 
claimed. As stated in Freeman v. 
Leasing Associates, Inc., the court 
must “check upon the accuracy 
of a plaintiff’s claim in a default 
proceeding.” Obviously, the court 
must do more than accept plaintiff’s 
conclusions in matters of default. 
The court must critically analyze 
the presentation of the evidence and 
the conclusions reached by plaintiff 
In short, the court must be able to 
check the math.

District Judges to Meet at Judicial Section 
Annual Conference 
           By Judge Julie Kocurek, 390th District Court
The Texas Association of District 

Judges will hold a business meeting 
at the Judicial Section Annual 
Conference Monday September 11, 
2006, at 4:00 p.m. at the Westin 
Galleria in Houston, Texas.  If you 
are a District Judge, please plan to 
attend.  The goal is to have every 
active Texas District Judge become 
a member of the Association.

The Texas Association of District 
Judges was established as a non-
profit association at the 1993 Annual 
Judicial Conference.  It is a voluntary 

organization for active Texas District 
Court Judges.  Annual membership 
dues are $10.

We wish to plan a social hour/
reception for the District Judges to 
immediately follow our September 
business meeting.  If we raise 
sufficient contributions, refreshments 
may be provided.  To adhere to the 
judicial canons and ethics rules, 
sources for contributions are very 
restricted.  A contribution over and 
above your regular membership dues 
is appreciated.  Contributions from

officeholder accounts are permitted officeholder accounts are permitted 
to be made to the Texas Association to be made to the Texas Association 
of District Judges.  If you would of District Judges.  If you would 
like to remit your annual dues or like to remit your annual dues or 
a contribution to the Association, a contribution to the Association, 
please send a check payable to:  The please send a check payable to:  The 
Texas Association of District Judges, Texas Association of District Judges, 
c/o Judge Stella Saxon, P.O. Box 308 c/o Judge Stella Saxon, P.O. Box 308 
Karnes City, Texas 78118.  Please Karnes City, Texas 78118.  Please 
also provide the Association with also provide the Association with 
your e-mail address by e-mailing me your e-mail address by e-mailing me 
at the address below.  Should you at the address below.  Should you 
have any questions, please call me, have any questions, please call me, 
Judge Julie Kocurek, at (512) 854-
4885 or vote4julie@aol.com.
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CONTRIBUTIONS TO THE TEXAS CENTER
John R. Adamson

William R. Anderson, Jr.
James Blackstock
Todd Blowmerth

Sam Bournias
Marc Carter

Linda Yee Chew
Oswin Chrisman
Danny Claney

Obie Cox
Kenneth D. DeHart

Fred Edwards

G.R. "Lupe" Flores
Will Flowers

Dennise Garcia
Dixon W. Holman

Elizabeth Lang-Miers
Lisa Millard
Billy O. Mills
Watt Murrah
Jay Patterson
Lloyd Perkins
Brian Quinn
Donna Rayes

Russ Roden
Kerry L. Russell

Amy Smith
Debbie Stricklin

Cleburn Don Taylor
Larry Thorne

Harold L. Valderas
James Walker
Ralph Walton

Lee Waters
Paul E. White

David V. Wilson

CONTRIBUTIONS & MEMORIALS
Thank you for your contributions
Includes contributions received as of July 10, 2006

Hon. K. Baker Memorial
Guy W. Griffin

Hon. Pat M. Baskin Memorial
Judge & Mrs. Bob Parks

Hon. Tom Blackwell Memorial
Tom & Caroline McDonald

Hon. David Cave Memorial
Lee Harris

Ms. Janee L Finley Memorial
Lacy Jemmott

Barbara Walther

Hon. Lee Sledge Green
Memorial

Al & Dolores Walvoord

Hon. Darrell Hester Memorial
Tom & Caroline McDonald

John D. Ovard

Hon. Noah Kennedy Memorial
Federico G. Hinojosa, Jr.

Hon. Mack Kidd Memorial
Mary Sean O'Reilly

Hon. Sam Kiser Memorial
David L. Gleason

Ms. Ruth Kolenda Memorial
Johnny R. Kolenda

Hon. Bill Logue Memorial
James Morgan

Hon. Tom Mulvaney Memorial
James W. Mehaffy

Hon. John Justice Orvis
Memorial
Joe Brown

Harold Entz

Hon. J. H. Starley Memorial
Judge & Mrs. Bob Parks

Hon. Marcus Vascocu Memorial
John D. Ovard
David Walker

Hon. Robert Wright Memorial
Maryellen W. Hicks

MEMORIAL CONTRIBUTIONS

In Honor of 
Hon. Solomon Casseb
Alvino "Ben" Morales

In Honor of 
Hon. Oswin Chrisman

Frank Rynd

In Honor of Hon. David Gleason
Rusty Ladd

In Honor of Hon. Linda Motheral
Don Ritter

In Honor of Hon. Jack Pope
Steve Smith

"IN HONOR" CONTRIBUTIONS
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IN MEMORIAM
For Those Who Served Our State Courts As of July 10, 2006

Honorable Charles Wallace Honorable Charles Wallace 
BarrowBarrow

Justice (Retired) Justice (Retired) 
Texas Supreme Court, AustinTexas Supreme Court, Austin

Honorable Lee Sledge Green
Senior Judge

County Court at Law, Midland

Honorable Dee Brown Walker
Former District Judge

162nd District Court, Dallas

Honorable John Justin OrvisHonorable John Justin Orvis
Retired JudgeRetired Judge

County Criminal Court #2, DallasCounty Criminal Court #2, Dallas

To ask an ethics question, 
contact Judge Stephen B. 

Ables (830.792.2290) or the 
State Commission on Judicial 
Conduct (877.228.5750).

2006 ETHICS 
COMMITTEE MEMBERS

Hon. Stephen B. Ables, Chair

Hon. Caroline Baker

Hon. Cathy Cochran

Hon. Lora J. Livingston

Hon. Menton Murray

Hon. Kathleen Olivares

Hon. Brian Quinn

Hon. Penny Roberts

Hon. Mark Rusch

Hon. Melissa Goodwin

Hon. Robin Ramsay

ETHICS OPINIONS
Question & Answer

ETHICS OPINION #292
Solicitation of Wedding Business

QUESTION: May a judge directly contact couples as they leave 
a county clerk’s office with their marriage license for the purpose 

of soliciting a marriage ceremony for pay?
Q
of soliciting a marriage ceremony for pay?
Q

ANSWER:  No.   Canon 2A states in part “ A  judge….. should 
act at all times in a manner that promotes public confidence in 

the integrity …of the Judiciary.”   It is the belief of the Committee that 
a judge’s active solicitation of wedding business in this manner does not 
promote public confidence in the judiciary.  

The judge should also be mindful of the restrictions of Canons 2B 
and 4D.  Canon 2B prohibits using the  “prestige of  judicial office to 
advance the private interests of the judge or others.”  Canon 4D requires 
judges to “refrain from financial and business dealings that tend to 
…exploit his or her judicial position.”  Solicitation of wedding business 
in this manner is a use of the prestige of judicial office to advance the 
judge’s private interests and constitutes financial and business dealings 
that exploit the judge’s judicial position. 

Canon4I (1) provides, “A judge may receive compensation…for 
the extra-judicial activities permitted by this Code, if the source of 
such payment does not…give the appearance of impropriety.”  The 
committee believes that the acts described above give the appearance  
of impropriety.
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